
- - - - - -- --- --------.;;------

'0

• 1 this document when this document is discussed
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2 in the hearing. And if there are any

3 inaccuracies, he certainly will have an

4 opportunity to point that out. We don't

5 believe there are any inaccuracies, and we

6 think that the substance of these documents

7 are accurate and should be admitted, you know.

8 for the substance, substantively.

9 MR. LYON: Your Honor, the fact

11 over an exhibit doesn't obviate the best

10 that one has the right to examine a witness

• 12 evidence rule. The best evidence rule is

13 there for that reason. It is the best

14 evidence, rather than a summary, rather than

15 hearsay, done by somebody 15 years later and

16 their gloss on the official documents rather

17 than the official documents.

18 JUDGE SIPPEL: All right. I think

19 I've heard enough on this. I think that, from

20 the standpoint of understanding, certainly me

21 understanding, what was out there to the

22 public to see, as far as notification is

•
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• 1 concerned, lS relevant as to this material.
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2 This material is relevant as to that issue.

3 With respect, however, to relying on it for
_.

4 findings on a substantiative basis, I'm not

5 going to rely on this l unless 1 1 m convinced

6 along the line that this has some reliability

7 to it that I donlt see now .. I mean, this is

8 obviously something that is a journalistic

9 almost recap of whatls in official criminal

10 records, and that's where the heart of the

11 easel it seems to mel iS I not in some recap of

• 12

13

it.

So that's going to be my ruling.

14 It's received under the ruling of

15 confidentiality for now, and itls received for

16 purposes of showing what the public was

17 apprised of on that particular date wi th

18 respect to Mr. Titus.

19 (Whereupon, Government Exhibit No.

20 4 was received into evidence.)

21 JUDGE SIPPEL: You know, it may

22 ultimitely come in as a record l I mean it may

•
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• 1 come out of the confidential treatment, but
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2 right now let's do it that way. And what I'm

3 asking the parties, what I'm expecting is that

4 there's not going to be much examination on

5 this because if the evidence is really in the,

6 I mean I've only perused this evidence, but

7 certainly those pre-sentencing reports seem to

8 be very thorough. That, to me, would be the

9 grist of the cross examination or the

10 examination and not this kind of a document.

your Honor, pages I, 2, 41, and what we'll be•
11

12

MR. KNOWLES-KELLETT: I think,

13 marking as Exhibit 5, all are summaries of

14 this type. Forty-one and five are actually

15 the duplicative. So we withdraw a request for

16 confidentiality as to those pages. They're

17 all in the public already, and I think your

18 ruling should go as to all of those pages.

19 MR. LYON: I'm sorry. I was

20 confused by --

21 JUDGE SIPPEL: There's two issues

22 here now. You're back to the public notice,

•
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• 1

2

3

the public record aspect of these documents?

MR. KNOWLES-KELLETT: Right.

MS. LANCASTER: Yes, your Honor.
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4 MR. KNOWLES-KELLETT: To the

5 extent you just were saying, you know, you

6 think that these belong outside of the

7 confidentiality order because they're in the

8 public, and I'm agreeing wholeheartedly.

9 MR. LYON: That's 41 in Exhibit 5?

11 two, and page 41 in Exhibit 5 .

MR. LYON: I have no problem with•
10

12

MR. KNOWLES-KELLETT: Pages one,

13 that. It is out in the public record.

14 JUDGE SIPPEL: So you have a 45-

15 page document, pages 1 through 44

16 MR. KNOWLES-KELLETT: No. Pages

17 one and two. Page 41 is another notice

18 exactly of the same type.

19 JUDGE SIPPEL: I understand pages

20 one and two. What are the other pages or

21 page?

Page 41 of

•
22
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• 1 Exhibit 4, and then all of Exhibit 5.
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2 JUDGE SIPPEL: All right. I am

3 going to receive this into evidence. I'm

4 sorry. There are going to be more obj ections,

5 I'm sure.

6

7

MR. LYON: Yes, your Honor.

JUDGE SIPPEL: All right. We just

8 cleared up the public aspect pages, as you

9 have outlined, and then I can go back and

10 repeat those. But that's public. Now let's

11 go on to -- as I say, my ruling is as to how

• 12 I'm going to treat this evidence, I'm going to

13 treat this as basically secondary evidence

14 with a minimal reliability because of how I

15 understand it would have been prepared. I

16 mean, you can make maybe, perhaps, more

17 convincing arguments and findings as we are

18 examining these documents. That's my

19 preliminary ruling.

20 MS. LANCASTER: If we show during

21 examination that everything in here is

22 accurate, your Honor, would that be what

•
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• 1 you're looking for to make ita substantiative

32.4

2 document then?

3 JUDGE SIPPEL: Well, but then it's

4 going to be just duplicative.

5

6

MS. LANCASTER: Okay.

JUDGE SIPPEL: So really there's

7 not much sense in -- I don't want to' have to

8 make findings on, you know, things in this

9 special bulletin for some purpose and then

10 make the same findings some place else based

confuse me, you, and anybody who's reading it.•
11

12

on another piece of evidence. It's going to

13 I want to focus on what is the best evidence

14 to rely on for the establishment of the facts,

15 but, you know, this is clearly a relevant

16 document for purposes of showing how Mr. Titus

17 has been handled and how his situation has

18 been handled in that community. It's part of

19 what we're dealing with here.

20 Let's move forward because there

21 might be some more nitty-gritty type

So you have the floor on this,

•
22 objections.
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• 1

2

Mr. Lyon.

MR. LYON: All r{ght. Your Honor,
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3 with respect to pages 3 through 34, while I

4 must admit that I have some question about

5 lack of authentication and whether Mr.

6 Shilling can appropriately sponsor these, I'm

7 not going to object to them. With respect to

8 pages 35, 36, and 37, this is a police report

9 and, generally, as I understand it, police

11 admitted without the sponsorship of the

10 reports are not admi t ted and certainly not

• 12 officers that made them. So I object to pages

13 35 through 37 on that basis. They're hearsay.

14 They're not necessarily reliable hearsay.

15 They don't come under the business record

16 exception. In any event, Detective Shilling

17 cannot possibly testify as to the care with

18 which this police report was obtained. So I

19 object to the admissibility entirely of pages

20 35 through 37.

21 JUDGE SIPPEL: Okay. Ms.

22 Lancaster or --

•
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• 1 MR. KNOWLES-KELLETT: Before we go
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2 forward, 3 through 34 were, are you going to

3 receive those into evidence?

4

5 ones --

JUDGE SIPPEL: Which ones?
..

The

6 MS. LANCASTER: Three through

7 thirty-four that he did not object to.

8 JUDGE SIPPEL: Oh, they'll be

9 but I want to wait until the end to rule on

11 rule on that right now. Pages 3 through 34 of

Exhibit 4 received in evidence.•
10

12

this. Keep a track record, please. I can

13 MS. LANCASTER: Your Honor, we do

14 expect that there will be testimony regarding

15 these documents.

16 JUDGE SIPPEL: Well, let's just

17 stay with the police report he's talking

18 about.

19 MS. LANCASTER: Yes, sir, that's

20 what I'm talking about.

21 MS . LANCASTER: That one police

22 report for a violation -- you're not expecting

•
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• 1 Officer Wong to testify? I'm asking that.
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2 That's a question.

3 MS. LANCASTER: Yes, sir. No, I

4 don't know that Officer Wong is going to

5 testify, but this was sent to Detective

6 Shilling because he maintains the offender

7 file. I'm assuming he considered it. Also,

8 these documents were also given to, my

9 understanding, given to Dr. Allmon, Mr. Titus'

10 doctor and were probably considered, because

11 he considered everything, they were part of

• 12 his consideration. And so I think that we are

13 going to ask that it be admitted for all

14 purposes consistent with those uses, and we

15 would ask that you give them the appropriate

16 weight. I mean, there/s going to be testimony

17 about these particular incidents in this case.

18 MR. LYON: Your Honor I the fact

19 that there's testimony about a document or

20 about facts that are in a document that is

21 otherwise inadmissable doesn't transform the

22 document into admissibility. The fact is that

•
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• 1 Mr. Titus will be available for examination,
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2 and counsel can ask Mr. Titus anything that

3 counsel wishes to regarding this supposed

4 incident. But the fact that it's in an

5 otherwise inadmissable document doesn't

6 transform this document into admissibility.

7 Maybe there's some, perhaps the .document might

8 be able to come in for impeachment. I can't

9 figure out how, but I would never

10 underestimate the creativity of my brethren

•
11 counsel.

12 MS . LANCASTER: Your Honor, the

13 problem is going to be this document needs to

14 come in in some form because it's relied on by

15 the experts. And, certainly, we're going to

16 want to ask them what they relied on, and

17 these documents were part of the package.

18 JUDGE SIPPEL: Okay. I've heard

19 enough. I've heard enough. I think Ms.

20 Lancaster got the better of the argument.

21 Whatever was considered, particularly by

22 Detective Shilling, you know, this business of

•
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determination is relevant. That doesn't mean

I mean, the truth of this document

from level two to three, that would be

book and said.that, you know, based on some
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gOlng from level two to level three based on

whatever he was looking at to make his
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it's going to be helpful to the government's

these evaluations between '97 and 2004,

case.

advertisement, he thought that he should go

received into evidence for purposes of showing

-- I'm not going to make a finding that this

he was relying on but not for purposes of

showing the truth of the advertisement.

what his state of mind might have been or what

findings with respect to this is one of the

person did everything that Mr. Wong said he
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• 1 MR. LYON: Your Honor, I certainly
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2 have no problem with admitting the document

3 for the point that this is what Shilling or

4 someone else relied upon. It's the truth of

5 the matter

6 JUDGE SIPPEL: No. Besides that,

7 well, no. I'm not going to accept this for

8 the truth of the matter because it's just a

9 police report, it's hearsay, and the police

11 how he came to these conclusions.

10 officer isn't here to identify it and explain

• 12

13

MR. LYON: Okay.

JUDGE SIPPEL: I've handled enough

14 police reports to know how that works. But,

15 sure, it's in the record in terms of what --

16 well, I'm just saying whatever was relied upon

17 by one of the key principals to this case.

18 Okay. So how are we going to handle that at

19 this juncture? What are the page numbers?

20

21

MR. LYON: The page numbers are

JUDGE SIPPEL: Thirty-five?

Thirty-five through

•
22
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• 1

2

thirty-seven.

JUDGE SIPPEL: Thirty-five to
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3 thirty-seven. Well, I guess it's received

4 subject to.

5 MR. LYON: Received 1 imi ted not

6 for the truth of the matter to a

7 JUDGE SIPPEL: Right. That's what

8 the record will show.

11 Mercer Island incident report, pages 38

10 would apply, I think, your Honor, to the

•
9

12 through 40.

MR. LYON: Okay. And the same

13 JUDGE SIPPEL: Well, let's hear

14 what the Bureau has to say about that one.

15

16 report --

17

MR. LYON: This is another police

JUDGE SIPPEL: An incident report.

18 MR. LYON: By Officer Jq.y

19 Franklin, who I don't believe the Bureau

20 intends to call.

21 JUDGE SIPPEL: Thirty-eight to

22 what page does this go through?

•
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• 1 MR. LYON: Thirty-eight through
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2 forty, your Honor.

3 JUDGE SIPPEL: All right.

4 MS. LANCASTER: It's the same

5 situation, your Honor.

6 JUDGE SIPPEL: Same ruling.

7 Subject to limitation.

8 MR. LYON: With respect to 41,

9 your Honor, I think it's the same as pages one

10 and two.

that's right. The pages are 41 and 42?•
11

12

JUDGE SIPPEL: All right. Yes,

13 MR. KNOWLES-KELLETT: No.

14

15 your Honor.

MR. LYON: I'm sorry. Just 41,

16 JUDGE SIPPEL: Page 41. And how

17 did we deal with that? That's a public

18 record, so that's going to come in as a public

19 record.

20 MR. KNOWLES-KELLETT: It's the

21 same sort of limited to --

And we're not, and I

•
22
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• 1 think we decided that 41 would not be

2 considered confidential.

3 JUDGE SIPPEL: Yes. That comes in

4 as a public record. And then what's the other

5 pages?

-'

6 MR. KNOWLES-KELLETT: That's it.

7 MS . LANCAS"TER: That's the only

8 pages Mr. Lyon has referenced so far, your

9 Honor.

11 notation up at the front some place. You're

That's all I have on my notes.•
10

12 right.

JUDGE SIPPEL: I'll make a

So

13 what do we do with pages 42, which is, again,

14 a Department of Corrections report?

15 MR. LYON: Yes, your Honor. It's

16 42 through 45, and the problem I have with

17 this notice of violation is it's incomplete.

18 We have a notice of violation, and,

19 apparently, there was a court hearing. But

20 the Bureau has not seen fit to give us the

21 resolution. So, essentially, this is an

22 allegation and, as I understand it, the

•
(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.com



• 1 allegation was tried in a hearing before a

2 judge, and the judge found no basis to sustain

3 the violation. So I don't think that 42
.'

4 through 45 is probative at all and should not

5 be admitted, certainly not admitted without

6 the Court's resolution of the issues. Why

7 it's not part of his official file, I think we

8 need to ask Mr. Shilling that.

10 take this one at a time.

•
9

11

12

JUDGE SIPPEL: Well, okay. Let's

MR. KNOWLES-KELLETT: It should at

least come in, your Honor, as the other

13 documents did --

14 JUDGE SIPPEL: Before you go

15 there, is this true? Is this true as is being

16 represented here by Mr. Lyon that --

17 MR. KNOWLES-KELLETT: This is the

18 sex offender file from Detective Shilling.

19 Your Honor, we've asked in discovery from Mr.

20 Titus for all of his records in these

21 proceedings. We've received almost none.

This is whatThis is what's available.

•
22
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• 1 Detective Shilling looked at. This is what
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2 Dr. Allmon looked at. And you're right, your

3 Honor, he is correct, your Honor, that this is
.'

4 not the resolution of the matter, this is the

5 beginning of the matter. But I think it comes

6 in just the same.

11 entirely different matter when there's an

•

7

8

9

10

12

JUDGE SIPPEL: Well

MR. LYON: Again--

JUDGE SIPPEL: Go ahead.

MR. LYON: I think that this is an

allegation that's resolved but, yet, we don~t

13 have the resolution. I think this paints a

14 false picture of Mr. Titus and, at the very

15 least, the obligation is on the government to

16 provide the resolution.

17 And, your Honor, quite frankly, I

18 don' t buy that this is "his sex offender

19 file. " For example, when I subpoenaed Mr.

20 Shilling's file in this matter, I got a number

21 of documents that were not in here. So I have
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• 1 Detective Shilling on the completeness of this

336

2 exhibit. But it's obvious that this is not

3 complete and shouldn't be here. And as to the
.'

4 matter of whether Mr. Titus had the document

5 or not, Mr. Titus provided what he provided.

6 He wasn't obligated to go down to the court

7 and get the court's file. I think that burden

8 is on the government.

9 MS. LANCASTER: Your Honor, if I

10 might respond just briefly.

•
11

12

JUDGE SIPPEL: Yes, certainly.

MS. LANCASTER: As far as we know,

13 this is complete. The last recommendation on

14 here is that they were not, even though Mr.

15 Titus had violated the rules of probation and

16 viqlated his therapy, they were not going to

17 pursue another hearing against him at that

18 time. And as of the date of this document,

19 this was a complete document. And we do not

20 know whether or not they went back and later

21 took him to hearing or tried to revoke him as

a result of this. That doesn't invalidate

•
22
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MS. LANCASTER: Your Honor

the resolution.

file, which I don't believe it is, but if it's

MR. LYON: And at the very least,

www.nealrgross.com
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"Recommendation:

Well, let me be

You're saying Mr.
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Your Honor, first of

says,

But the fact is that I think
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JUDGE SIPPEL:

page

all, it's an alleged violation. And second of

these violations."

all,

this particular document.

testifying or he is available to testify that

scheduling non-compliance hearing to address

he was, that the judge found him not guilty of

it is not appropriate that you would have only

any violation.

incumbent, if this is presented as the full

Mr. Titus' word on that.

presented as that then-there is a need to have

obligation to check to find out if there is a

your Honor, I think the government is under an

resolution and, if so, to present it.
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• 1 Titus is going to come in and testify,

2 assuming that everything is as it is, static

3 as it is, and you've got a multi-page document

4 here t which does recommend a schedule of non-

5 compliance hearing --

6 MS . LANCASTER: Your Honor t it

7 doesntt recommend that.

8 JUDGE SIPPEL: Well, it has a

9 recommendation

11 the entire sentence, it said he will recommend

it at a time when Mr. Titus t compliance may be•
10

12

MS . LANCASTER: I f you can read

13 assessed. They may have assessed Mr. Titus t

14 compliance and determined not to do a

15 recommendation. This is a preliminary report

16 to that final assessment. So we dontt know.

17 Now t I have no problems in checking to find

18 out whether or not a hearing was subsequently

19 settled. But at this point t this is what we

20 have t and it doesntt invalidate it because

21 they had not t at the time of this report t

22 fully assessed his compliance.

•
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• 1 MR. LYON: Your Honor, if this is

339

2 a preliminary report, that's even more reason

3 not to admit it. And right below the quote

4 that counsel read, there is "recommendation:

5 schedule a non-compliance hearing to address

6 these violations."

7 JUDGE SIPPEL: That's in bold.

8 That's in bold. I mean, recommendation is in

9 bold and then right under it it says,

10 "Schedule a non-compliance hearing to address

And then it's signed approved by Bruce Harris•
11

12

these violations." That's the bottom line.

13 and Daniel Acker.

14 MS. LANCASTER: This was notice to

15 the court, your Honor, of the notes of

16 violation to the court. -This is official

17 document, official court document, and I

18 believe it comes in as such.

19 MR. LYON: Again, your Honor, it

20 may be an official document, but it's not the

21 whole document. It's not the whole file. And

22 I have a right to have the entire, when a

•
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• 1 notice of violation like this is proposed to
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2 be admi t ted, which doesn' t prove anything,

3 it's merely an allegation, I at the very least

4 have a right to have the government provide

5 the entire file on the matter, which would be

6 the resolution.

7 JUDGE SIPPEL: All right. 'Let me

8 just ask you this question. Just hear me out

9 on this, Ms. Lancaster. Assuming,

11 document that we're talking about comes into

10 hypothetically, this comes in as it is, this

• 12 evidence for whatever> it's worth, nobody comes

13 in with the copy of the court proceeding or

14 anything that transpired about this case,

15 officially anyway, after August 12, 1996, the

16 date that's on this recommendation. Now, your

17 client is going to get on the stand you say.

18 You're going to put him on the stand, and he's

19 going to testify that he did have that hearing

20 and that it virtually dismissed these

21 allegations as to him?

That's correct, your

•
22
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• 1 Honor. He will testify that --

341

2 JUDGE SIPPEL: Are you convinced

3 that that happened?

4 MR. LYON: This is what my client

5 said. If it didn't happen, then the

6 government is free to impeach him.

7 JUDGE SIPPEL: I know that. But

8 you're putting a witness on the stand. Are

9 you convinced that he's going to be telling me

10 the truth?

•
11

12

MR. LYON: Yes, your Honor. I've

spoken to Mr. Ti tus numerous times, and I

13 believe he's truthful, as does Dr. Allmon.

14 JUDGE SIPPEL: Well, don't you

15 think your obligation goes a little bit

16 further, though? I mean, if there is a

17 document out there, there's a court record

18 sitting out there some place, it seems to me

19 you'd want to see it before you put him on the

20 stand.

21 MR. LYON: I would like to see it,

22 your Honor, but I don't have easy access to
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• 1 these documents. Apparently, Detective

342

2 Shilling does.

3 JUDGE SIPPEL: Well, is there

4 something mysterious here? If there was, in

5 fact, a non-compliance hearing, isn't there

6 going to be a record of a non-compl iance

7 hearing that's in the public records of, where

8 are we, some place in Seattle?

9 MR. LYON: Apparently.

clerk's office over there and asked them about

JUDGE SIPPEL:

•
10

11

12

Superior Court.

Benton County

Have you ever called the

13 this, where it might be?

14 MR. LYON: No, your Honor. But,

15 again, I don't have the burden of presenting

16 evidence or a proceeding here.

17 JUDGE SIPPEL: No, but you do have

18 the burden of putting a truthful witness on

19 the stand.

20

21 Honor.

MR. LYON: I understand that, your

That's all I'm

•
22
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• 1 talking about. Ifm not talking about this --

343

2 MR. LYON: And f your Honor f if I

3 believed that my witness was going to get up
.'

4 and lief I have the obligation not to allow

5 that. But my witness has told me that this is

6 the case. I have no reason to doubt him.

7 Unfortunately, my client doesn't have

8 unlimited funds, like the government, to

9 proceed here.

•
10

11

12 an issue.

JUDGE SIPPEL: I don't want to --

MS. LANCASTER: Thatfs not really

13 JUDGE SIPPEL: I don't need help

14 on this, Ms. Lancaster. I know exactly what

15 Ifm trying to get at here. I don't see where

16 having a -- I understand that you don't have

17 resources as the government has f and you're

18 not representing Sprint or anything like that.

19 You're representing an individual who wants to

20 get his amateur license, who wants to keep his

21 amateur license. And I fm making all the

22 allowances that I possibly can for that.
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